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JUDGMENT

S. A. MANAN, JUUDGE.- This Judgment will dispese

of three Criminal Appeals (1) 353/1 of 2004 filed by Muhaminad-
Shahid, (2) 29/L of 2005 by Amjad alias Nanha and (3) J. Cr. Appeal
Ne. 12/1 of 2006 ( Abdul Sattar alias Beeta Versus The State) against
the cemmen judgment dated 23.1 1.28(3;4 of the Additienal Sessiens
Judge, Gujranwala. Appellant No.1, Muhammad Shahid was tried as
Juvenile Offender.

2 By the impugned judgment all the three appellants were

cenvicted and sentenced as under:-

L. U/S.12 ef @ffence eof Zina (Enfercement ef
Hudooed) @rdinance for a peried el seven years
R.I. with a fine of Rs.20.000/- and in default o
further underge six menths S.1I.

ii. U/S.337-]J-PPC fer a period of twe years R.I. and
payment of Daman of Rs. 10.000/-

i, U/S.377-PPC fer a peried of seven years R.1. with

a fine of Rs. 10,000/~ and in defaull te further
undergo three menths S.1.

All the sentences will run cencurrently.
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3. The prosecutior: ~asz as disclosed by Muhammad Anwar,

complainant/father of the victiin in FIR. Ne. 67, dated 01.03.2003,
Police Station, City Kameke is that all the three aceused took away
his son Hamid Ali on 26.0 7.2003 on the pretext of kite flying and
instead took him te the house of Abdul Sattar accused where the
victim was subjected to sodomy one by one.

4, In qrder to prove the allegations, trial court recorded the
evidence of several witnesses including the statement of
P.W.4. Dr. Sahibzada Farid Zulfigar, SMO, THQ Hespital, Kameke
whe medically examined the victim on 01-03-2603. A packet
consisting of sample of bived, urine, stemach wash and anal-swabs
was sent to the Chemical Examiner whese report dated 28.03.2603 is

as follows:-

“poison is not detected in the above articles. The above
swabs are stained with semen. One swab is being sent to

Serologist for semen grouping”.

However, no semen grouping was conducted in this case.,
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On the basis ef the result repert ef the CThemical

wh

Examiner, the doctor was ef the epirlién that act ef sodemy was
committed but poison was net esiavlished from the repert.

6. The victim aged about 15 years was examined as .\V.2
whe made a detailed statement accusing all the accused te have taken
him te the house of Abdul Sattar where he was subjecica to sedemy.
t is stated by the victim that the accused caused cigarette burns on his
arm. Further stated that hié clethes were taken eff and thereafter
accused Abdul Sattar, Shahid and Amjad alias Nanha fercibly
cemmitted sodomy with him. Accerding te him the accused decamped
frem the scene after seeing his father and breihers whereafter he was
taken by his father fgr medical treatment privately. He further stated
tl:at due to his miserable cenditien he was taken en 01.03.2083 at
TH@ Hespital, Kamoke. The victim is referring te his medical
examinatien conducted by P.W .4, Dr.Sahibzada Farid Zulfigar.

3 | P.W.1 is Muhammad Anwar, cemplainant/father ef the

victim whe categorically stated that after the cemmissien eof sedemy

he teek his son to a doctor for private treatment but ne such evidence
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has been produced in support of this plea. Hewever, 1t is established

that the victim was medically examined en 01-63-2003 by P.W.4,
Pr. Sahibzada Farid Zulfigar, whose repert is pesitive. After perusing
the medical epinien of P.W .4 it is established beyord deubt that the
victim was subjected te sodemy.

8. Hewever, the depositien ef P.W.l/cemplainant is net
believable. The cemplainant claims te have taken his twe sens with
him te trace the victim but beth ef these P.Ws have been given up,
therefere. the selitary statement of fihe cmnpl!ainant cannet be believed
that he saw the eccurrence. Apart frem this when the cemplainant
reached the plaée ef eccurrence the hetise of Abdul Sattar was lecked
and accerding tc the cemplainant he saw the eccurrence #arough
windew which has net been shewn in the site plan. Further it is net
pessible for the accused te have left the windew epen fer pubiic
inspec‘;i@n when they were committing the effence. While standing
@ut;iéc the Cmplainant could not witness that the victim was be'ing
administered peisonaus and Intexicants material. It appears that the

;

cemplainant is net making cerrect statement.

Sem -
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9. The occurrence took place at evening thl}e.and nene of
the respectables of the locality have come forward to testify the
complainant.

10. After having rejected the depesition of the cemplainant,
there is a statement of the victim which is trust worthy and cenfidence
inspiring and there is no reason why he should not be believed._

ki Although thére is no evidence on record to shew that the
viciim  was exaznifled privately but the evidence of P.\WV.4,
Dr.5ahibzada Farid Zulfiqar 1s availabie on record who examined the
victim on 01-03-2003 and gave his detailed report that the sedomy
was committed with the victim. In view of above analysis the
conviciien can be based on the statement of the victim and not on the
deposition of his father who claimed to be an eye witness in the case.
12. The victim was subjected to lengthy cress-examination
but he stood the test and remained unshaken. No material discrepancy
is shown in the statement of the '-ai;‘.tim. L tl'l-erefor.e, held that the

accused have committed the offence of sodemy qua the victim.

L P
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13.. Liagat Ali Shah, ASI is the Investigating Officer and he

conducted the investigatien henestly and got the victim medically
examined. He alse did his best te get the eyes ef the victim examined
from Kameke Hespital, District Headquarter Hespital, Gujranwala
and Maye Hoespital, Lahere but unfertunately this treatment was
denied on ene pretext or the other.

14, According to the report of the Chemical Examiner ne
peisen \_fv'as detected frem stomach wash ef the victim, therefore, it is
not possibie te hold that the accused administered intexicants te the
victim by which he could net see the things in clear terms. The
Investigating Officer took the victim to Maye Hespital, Lahere but
even there no eye treatiment was available te him.

15 All the aceused were examined by t};e trial cowrt under
section 342 Cr.P.C. and different pleas of the accused were rejected.
Accused Abdul Sattar and Amjad alias Nanha pleaded that the
complainant used to sell narcetics in the mehallah and his sen/victim

was habitual passive agent of sedomy. This plea in fact goes against

the accused persons as they were net suppesed to know ihe minute

a
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personal information of thic victim and his tamily. Hewever, I am ef
the view that such like p}w is absurd. Nene of the accused has made a
statement on oath under section 348(2) Cr.P.C. and additienally there
is ne enmity between the accused persons and the cemplainant pa.rty
or with the pelice.

16. The plea of Shahid accused is slightly different but he
alse defames the father of the victim as te his activity ef selling
narcetics. I am of the firm view that this plea of Shahid is nel
entertainable as there being ne evidence to suppert the same.

17. Admittedly the victim had gone with the accused for kite
flying where they comumnitted sodomy with him. In this view of the
matter section 12. of offence ef Zina (Enforcement of lHudeod)
Ordinance would not be applicable fer the material reason that they
had taken away the victim fer the purpese of committing sedomy and
not abduction. This is the settled law and if any autherity is necded
rel'%ance s placed on 1986~SCMR, page533 (Muhammad Akhiar

Versus Muhammad Shafique & anether) holding that when the chiid

is removed for committing sedemy, section 12 of Offence of Zina

LR
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(Enforcement of Hudeod) Ordinance would net be applicable and the

accused would be punished under section 377-PPC. In this view of the
matter the conviction and sentence under section 12 against all the
accused is set aside and the accused are acquitted of this charge.

18. Muhammad Shahid appellant is a Juvenile and is aged 15
years. He is yery young, his conviction under section 377-PPC is
maintained but the sentence is reduced from seven years te four years
R.I The senteﬁce of fine of Rs,10,000/- 1s also réduced to Rs.2000/-
and in default he will further undefgo three months S.I. He was
arrested on 18.03.2003 and remained confined.

19. As far as other two accused namely Anijad alias Nanhe
and Abdul Sattar alias Beeta they are aged abeut 32 and 27 years
respectively, it is net possible to }'&d&pe&air sentence, therefere,
conviction and sentences in their case are rnaintained. Further
sentence ef fine of Rs.10,000/- each against them is maintaéned. _

20. The appeals filed by Muhammad Shahid, J uven%lc

Offender and Amjad alias Nanha were heard and the judgmeni was

reserved but later it came to know from the Office that Abdul Satiar

»
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kis counsel.

1. Resuliantly appeal of Muhammad Shzhid is « spesed of
interms of above modification while the two appeals filed (v Anjad
allas Nanha and Abdul Sattar alias Boota are dismissed.

22 Office to inform the learned counse! for the partici of the

presentgesision, g/f

S A MANAN
Judge

Islamabad the 30" March, 2006,

UMAR DRAZ/
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